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Education and Health Standing Committee 

Department of Health Submission to the Inquiry into the Esther Foundation 
and unregulated private health facilities, 12 July 2022 

The Private Hospitals and Health Services Act 1927 (PHHSA) governs the regulation of private 
psychiatric hostels which meet the legislative definitions.  The Esther Foundation was not 
licensed under the PHHSA and there are no powers under the PHHSA to investigate whether 
a health service such as the Esther Foundation is required to be licensed nor to enforce the 
requirement to be licensed, should they choose not to be licensed.  

1. Current legislative framework for licensed health facilities in WA 
Accommodation-based mental health services in Western Australia are, as a general principle, 
regulated by the statutory framework for 'private psychiatric hostels'. The framework 
comprises obligations arising under the PHHSA, the Private Hospitals (Licensing and Conduct 
of Private Psychiatric Hostels) Regulations 1997 (WA) and the Mental Health Act 2014 (WA).  

Due to the nature of their services, residents of private psychiatric hostels are also often 
eligible to receive funding through the National Disability Insurance Scheme (NDIS), and 
owners of the private psychiatric hostels may be eligible to receive funding as an 
accommodation service provider if they comply with the relevant state legislation (i.e. the 
Disability Services Act 1993 (WA)), obtain relevant registration under the NDIS Act, and 
comply with certain standards (e.g. the NDIS (Specialist Disability Accommodation Rules 2021 
(Cth)). 

Regulation under the PHHSA is supported by: 

• Building guidelines (one set specifically for hostels) 
• Books of detailed standards used to assess management, staffing and equipment 

(one set of standards for hostels). 
 

The PHHSA provides for the control and regulation of private health facilities which meet 
the legislative definition of ‘hospital’ or ‘private psychiatric hostel’ but does not apply to a 
hospital used exclusively in connection with a prison. 

The relevant definition for a licensable private psychiatric hostel is: 

Private psychiatric hostels - private premises in which 3 or more persons who are: 
(a) socially dependent because of mental illness 
(b) not members of the family of the proprietor of the premises, reside and are treated or 

cared for*. 
 

*The following terms are not defined in legislation and have been the source of confusion / debate 
so legal advice has been sought, according to the SSO (1443-16):  
‘socially dependent because of mental illness’ – someone who depends on others for 
assistance/company because of their mental illness. 
‘reside’ – takes the ordinary meaning ‘to dwell permanently or for a considerable time, have one’s 
abode for a time’, there must be some assumption of permanence, some degree of continuity. 28 
days was found to be insufficient but transitional accommodation for several months (up to a year) 
while not permanent, would be their home for the time being and meet the definition of reside (SSO 
3697-21). 



 

2 | P a g e  
 

 
Of the 122 licensed private hospitals and health services across WA at which over 7000 
patients are treated, there are 32 licensed hostels providing accommodation for 700 hostel 
residents at any one time. 

The PHHSA supports creating and maintaining safe patient care in three main ways: 

1. Legislating barriers to entering the private health industry (see below) 
2. Providing for regulations and guidelines to articulate the requirements of the PHHSA 

and allowing full powers of access and inspection to assess compliance 
3. Allowing for steps to be taken in instances of non-compliance (including ultimate 

closure of a health facility).  
 
Barriers to entry: the PHHSA prohibits a person from conducting or managing a private 
hospital unless they hold a licence. A licence can only be issued if the Department of Health 
(DoH) is satisfied that: 

i. The licence holder is suitable (‘of good character’, has sufficient material and 
financial resources and understands their duties and obligations) 

ii. the proposed premises are suitable to be approved as a private hospital 
iii. the arrangements for the management, equipment and staffing of the private 

hospital are satisfactory. 
 
On-going monitoring for compliance: Licensed hostels are monitored using a risk-based 
approach with higher risk facilities being inspected more regularly and potentially being 
required to provide additional and/or on-going supporting evidence to support safe practice. 
Licensing is an annual process with licences expiring on 31 December each year and being 
reissued only when the DoH is satisfied the relevant standards and guidelines are again 
assessed as met. Assessments are based on a combination of site visits carried out during 
the year (during COVID, in March 2020, the Licensing and Accreditation Regulatory Unit 
(LARU) assigned case managers for all licensed hostels to monitor the welfare and risk of 
outbreak and provide support in these non-clinical settings; in 2021, the case managers 
remained in place and all hostels were visited and inspected by LARU consultants).   

Remedial action for non-compliance: LARU implements a range of options to manage 
issues of noncompliance such as placing conditions on the licence (restricting hours of 
operation or types of services, specifying staffing requirements, requiring the provision of on-
going financial or other information etc.). There is also the option to suspend or ultimately 
cancel a licence. 

 
2. Proposed changes to the PHHSA 
There is a greater need for a review of the PHHSA and associated regulations that are 
outdated, silent on multiple issues facing the rapidly evolving private health industry and do 
not support contemporary regulation.  

Several options for legislative and regulatory reform are currently under consideration by 
Government. Any changes should allow for risk based regulation with a focus on outcomes, 
clearly articulate legislative requirements, avoid duplication and allow for effective 
administration and enforcement of the legislation.   
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3. Esther Foundation – Funding and referral information 
Funding 

The DoH provided $2,760.90 to the Esther Foundation in 2012 for Drug Aware T-shirt printing. 
No other known funding has been provided to the Esther Foundation by the DoH or any Health 
Service Provider (HSP).  

Referrals 

The Esther Foundation was not a routine service referral pathway for any HSP. Available data 
indicates that five patients have been referred in the past few years, of which two are known 
to have been accepted into the Foundation’s program. 

The following are known historical referrals to the Foundation. There is no central data source 
to identify HSP patient referrals to the Foundation and a comprehensive review would require 
an extensive manual review of patient notes. Known referrals for each HSP are as follows: 

• WA Country Health Service (WACHS) – Great Southern region referred three patients to 
the program, with only one being accepted. 

• East Metropolitan Health Service (EMHS) –The Royal Perth Bentley Group referred the 
last known patient in 2019. 

• North Metropolitan Health Service (NMHS) –Referred one patient in the past 12 months. 
• Child and Adolescent Health Service (CAHS) – Unable to identify referrals however the 

Foundation was not a routine referral pathway for any CAHS service.   
• South Metropolitan Health Service (SMHS) – Unable to identify referrals however the 

Foundation was not a routine referral pathway for any SMHS service.   
 


